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ASPECTS OF PUBLIC OWNERSHIP 

BY SYDNEY BROOKS 



II 

Fob a municipality to own and operate a public utility 
is always a simpler proceeding than to devise proper regu- 
lations for its conduct in private hands. And just because 
of its simplicity those who have mastered the fallacy of 
the short cut in politics will incline to suspect it. The easy 
solution is usually the wrong solution; and nothing can be 
easier or apparently more final than to get rid of the prob- 
lems propounded by the private ownership of public enter- 
prises by abolishing private ownership altogether. There 
is a completeness in such a plan that appeals to the type 
of reformer who likes all his remedies to be annihilating, 
and who has not yet educated himself above the notion of a 
political cure-all. Its attractiveness, moreover, is particu- 
larly felt by those who are engaged in the actual work of 
municipal administration and who naturally like to have 
under their own management large undertakings that min- 
ister to their sense of self-importance. The unthinking mul- 
titude, again, is drawn toward the expedient of public own- 
ership partly because its civic pride is tickled by a great 
bustle of municipal activity, and partly because it sees no 
other way of escape from the abuses that have been per- 
mitted to accumulate on the workings of private enterprise. 
It rarely stops to consider whether these abuses are ame- 
nable to correction ; it may almost be said to assume they are 
not; and it finds itself committed to the advocacy of mu- 
nicipalization as the readiest and most obviously visible 
alternative to the undoubted shortcomings that have accom- 
panied the management of public services by private cor- 
porations. But that, I submit, is to proceed upon a partial 
and mistaken diagnosis. The real issue is not between 
public and private ownership; it is between public owner- 
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ship and a better, an attainably better, system of regulating 
private ownership in the public interests. The distinction 
is vital. It alters the whole nature of the problem, and 
suggests the possibility of approaching it from a third and 
usually a neglected angle. That is to say, it puts into the 
forefront of the discussion not the abolition of private own- 
ership, but its amelioration ; not the reversal of a policy, but 
the preservation of its excellences and the removal of its 
incidental defects. To abandon a familiar arrangement be- 
cause here and there it may be shown to work badly, and 
to rush to adopt its exact opposite, is not statesmanship 
but abdication of statesmanship. In the United States — 
or so at least it appears to a foreign onlooker — the private 
management of public utilities has displayed both its great- 
est strength and its greatest weakness; it has won there 
triumphs such as it has gained nowhere else, and it has also 
developed abuses that go considerably beyond the experi- 
ence of Europe. What the world expects from Americans, 
so far as this problem is especially concerned, is that they 
will demonstrate the possibility of maintaining the benefits of 
private ownership while doing away with its disadvantages ; 
that they will prove that its drawbacks are not fundamental 
and inherent, but the result of faulty conditions that can 
and should be remedied; and that they will thus evolve a 
rational working compromise that will retain the best points 
of both systems. 

The question then, in this particular aspect of it, resolves 
itself into a consideration of the terms on which public 
utility franchises should be granted to individuals or cor- 
porations. That terms of some sort there should be, that a 
municipality, for instance, cannot without a gross sacrifice 
of public rights make a free gift of what is essentialh r 
the property of all the citizens to a group of private con- 
tractors, is now pretty generally agreed. Mr. Hugo R. 
Myer, at the close of a patient and destructive analysis of 
the workings of a municipal ownership in Great Britain, 
does, indeed, advance the doctrine that public service in- 
dustries, using the public streets, are not really different 
from ordinary trading and manufacturing ventures and 
ought not, therefore, to be " subjected to special limitations 
and special taxation designed to secure to the public at large 
a share in their profits." But that is a doctrine at least as 
extreme as any that has yet been put forward by the advo- 
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cates of municipalization at any price. It is a doctrine of 
anarchy ; it is reminiscent of a by-gone age when economists 
pinned their faith to competition as the cure for all ills; 
it would result in practice in placing all local self-govern- 
ment and all public rights at the mercy of industrialized 
capitalism. Sisyphus was a very Kitchener of practicality, 
and the Danaides wise virgins improving the hours and en- 
gaged in a hopeful and useful occupation by the side of a 
twentieth-century economist who would endeavor to per- 
suade the average citizen in any intelligent democracy that 
a corporation which is entitled to tear up the streets for the 
purpose of laying car lines, electric wires, a telephone sys- 
tem, gas or water pipes, does not occupy toward the com- 
munity a totally different position from that of a manu- 
facturer of gloves or motor-cars. The natural and inevi- 
table tendency of all undertakings that set out to supply 
the public with such commodities as gas, electric light, wa- 
ter or street-cars is to become monopolies. The character 
of these commodities is such that, in furnishing them, ef- 
fective competition is impossible. What is more, the public 
are far better served and their convenience is far more 
efficiently promoted when corporations dealing in what may 
fairly be regarded as necessaries of modern life obtain a 
complete control of the particular utility it is their aim to 
supply. A city in which half a dozen gas or electric-lighting 
companies had the right to lay their connections through 
the same streets in which the transportation system was 
split up among a number of disjointed and competing cor- 
porations, or in which rival telephone exchanges fought for 
an exclusive business and denied to one another any co- 
operation of facilities, would be a city that might better be 
described as a chaos. From the consumers' standpoint, 
from that of the local authorities, and from that of the 
corporations themselves, it is in every way preferable that 
in any given area each public utility should be under a 
single control. But the argument from convenience and uni- 
formity is enormously reinforced by the argument from ex- 
perience; and experience has, I think, conclusively proved 
not only that the effort to preserve real competition in such 
services as lighting and transportation results in an intoler- 
able nuisance to the citizens, but that it altogether fails in 
its main object — fails, that is to say, to avert or destroy, 
though it sometimes hinders, the deep-seated economic rush 
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toward consolidation. The experiment has been tried again 
and again, and it has always broken down. One may, there- 
fore, with some confidence assert that the supply of the main 
public services — such as water, gas, electric light, street rail- 
ways, telephones and telegraphs — must be, and ought to be, 
in the hands of monopolies. But this necessarily monopo- 
listic character of municipal utilities differentiates them at 
once from the ordinary trades in which prices are more or 
less regulated by competition. A consumer can change his 
grocer or his tailor whenever he pleases, but he cannot 
change his water-supply, and the monopolies that furnish 
him with the goods that are the material basis of his exist- 
ence have him completely at their mercy, and, if left unregu- 
lated, will extract from him the last penny of commercial 
profit, will vary the prices charged at their own arbitrary 
pleasure, and will be free to practise a system of favoritism 
and discrimination not less injurious than a system of con- 
tinuous extortion. And the consumer who is thus liable 
to be oppressed as an individual is liable also to suffer 
not less as a unit in the community. For the monopolies 
that dominate his life as a householder dominate also the 
life of the city in which he dwells ; and in each instance they 
owe their very existence to licenses or charters granted by 
the civic authorities, they cannot operate without using the 
streets that are maintained at the taxpayers' expense, and 
the employment they make of the powers conceded to them 
may, and indeed must, have a direct and vital influence on 
the health, comfort ind civilization of the community and the 
development of new industries and new districts. On the 
ground, therefore, that all public utilities tend to become, 
and should be encouraged to become, monopolies; that these 
monopolies, if unchecked, have it in their power to deal 
harshly and unfairly with the individual in matters of price, 
quality and quantity; that they build up their undertakings 
on rights granted by public authority and by the utilization 
of public property; and that their character and conduct, 
their efficiency or their lack of it, profoundly affect the con- 
ditions of urban life— -on all these grounds one is justified 
in declaring that the public services differ not alone ma- 
terially, but fundamentally, from ordinary enterprises, and 
that their regulation is a proper matter of State and mu- 
nicipal concern. 

The objects that naturally present themselves as the ones 
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that such regulation should aim at are, first, the protection 
of the citizens, and, secondly, the protection of the city. 
Both as individuals and as a community the consumers, who 
for the most part are also the taxpayers, have a clear right 
to demand a full return for whatever franchises are granted 
in their name. The consumers wish to be assured that the 
goods supplied to them are of high and uniform quality, 
that they are retailed at a reasonably low price, that com- 
plaints on either score are promptly attended to, and that 
sufficient precautions are taken to prevent discrimination 
for or against particular persons or localities. The tax- 
payers, again, wish to capture for the city what is called the 
unearned increment of value, and to extract from the holders 
of the concession a fair financial equivalent for the privi- 
leges accorded them. Both desiderata are eminently legiti- 
mate, and the problem is to satisfy them without curbing 
private enterprise or throwing upon the corporation that 
has been granted a public-utility franchise a burden it 
is unable to bear. There is, of course, no royal road to 
the solution of this or any other political problem. But 
certain general principles may be laid down of sufficient 
spaciousness to serve as guiding-posts to the settlement of 
what is, after all, in the last resort, a question, or rather a 
series of questions, of detail. These principles have no- 
where that I know of been better summarized than in Major 
Leonard Darwin's admirable volume on Municipal Trade. 
He begins by insisting on the folly of what was until recent- 
ly, even in Great Britain, the common practice of granting 
franchises in perpetuity. Whatever provisions may be at- 
tached to them, perpetual franchises are against public 
policy, inasmuch as they afford no adequate safeguard for 
the rights either of the consumer or of the community as 
a whole. In every concession awarded to private contractors 
for the supply of some commodity that enters universally 
into the routine of modern life, it is of the first importance 
that the local government should keep open the door to 
effective official intervention and control. The ordinary 
form of perpetual franchise makes this well-nigh impos- 
sible, though Massachusetts has evolved an ingenious and 
apparently satisfactory system under which concessions 
for gas, electric lighting, and street railways, while per- 
petual in theory, are really held during good behavior — the 
corporations down to the minutest details of their operations 
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being subject to the supervision of a salaried State Com- 
mission of three members nominated by the Governor. But 
in general, official foresight has been proved incapable of 
estimating long in advance the changes in industrial methods 
or in urban requirements that may make a contract which 
was equitable at a given date hopelessly one-sided ten or 
twenty years later. No automatic device, such as a sliding 
scale of prices or of rents based on dividends or on gross 
earnings, has yet been evolved which can do more than 
mitigate the disadvantages of a perpetual franchise. In 
the United States, it would seem, those disadvantages 
acquire a status of almost legal permanence. The clause 
in the American Constitution which forbids a State to im- 
pair the obligation of contracts has, I believe, been con- 
stantly invoked to prevent municipalities from resuming 
control of franchises heedlessly granted in perpetuity. Im- 
politic in any country, perpetual franchises, in the absence 
of any provisions in the State Constitutions permitting 
their amendment or repeal, would appear in the United 
States to be little less than iniquitous ; and one may indeed 
say that both American and European necessity points to 
the wisdom of reserving to the local authorities statutory 
power to review at stated intervals the terms of its con- 
tracts with private corporations. 

If, then, the principle of limited concessions be admitted, 
the next question that arises is the length of the period 
that each franchise should run. That is a question that de- 
pends so much on the nature of the undertaking and the 
conditions of the neighborhood that no offhand answer can 
be ventured. The size and probable growth of the com- 
munity it is proposed to serve, the degree in which the in- 
dustry that is to be regulated is old or new, settled or ex- 
perimental, the innumerable circumstances that may in- 
crease or dimmish the risks which the promoters are as- 
suming — all this has to be taken into account. But clearly 
a period which fails to give capital the security and en- 
couragement it imperatively needs is too short ; and a period 
is too long when — but that is a matter it is hardly necessary 
to go into. Municipalities nowadays are so jealous of cor- 
porations and are so much inclined to sacrifice the public 
interests to " spite," and obstruct them, that a franchise 
is never likely to be granted for too long a period or with- 
out stipulations that negative a seemingly excessive gen- 
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erosity in the matter of the time limit. The danger is the 
other way. The danger is that capital will be so thwarted 
and hampered that a reasonable return on its outlay will 
be denied to it, and that the public will be deprived of the 
benefits of a new industrial discovery to please the righteous 
but overstrained zeal of the local authorities. That is what 
happened in Great Britain in the case of electric lighting 
and of the application of electrical energy to the purposes 
of transportation. It is not too much to say that the whole 
electrical engineering industry in Great Britain was para- 
lyzed for a decade and more by the short-sightedness of the 
municipalities in refusing to grant new franchises or to ex- 
tend old ones except on terms that no capitalist would look 
at. In the case of street railways, says Major Darwin, 
" private companies owning expiring concessions could not 
afford to electrify their lines; for the terms of the con- 
cessions gave them no inducement to invest fresh capital, 
and made it necessary for them to pay away in dividends 
all the profits they could possibly earn with horse traffic 
during the remaining years of their industrial life. Before 
1896 only about twenty miles of electric tramways had been 
constructed in England and Scotland; a figure to be con- 
trasted with the ten thousand miles laid in the United States 
at that period. ' ' In the case of electric lighting, there were 
in Great Britain in 1888, six years after the passage of the 
Electric Lighting Act, only twelve central generating sta- 
tions; in the United States there were 574. Nothing could 
show more clearly than these two sets of figures that an 
excessive tenderness for the public interest may defeat its 
own object. In the United States whatever injury was in- 
flicted on the corporate rights of various communities was 
more than offset by the enterprise and initiative that brought 
a revolutionary invention within the reach of millions. In 
Great Britain the corporate rights of the community were 
so extravagantly coddled and protected that a great industry 
was almost strangled at its birth, to the incalculable detri- 
ment of social welfare and business development. In the 
one instance franchises were granted for a liberal, perhaps 
even an excessive, period; in the other they were hedged 
round with a time limit so narrow as to make them virtually 
inoperative. The duration of a franchise, therefore, while 
a detail, is a detail that may make all the difference between 
progress and reaction. 
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Closely allied with the question of time is the question 
of prices and rental. A municipality that grants a per- 
petual franchise is foolish; a municipality that grants a 
franchise for nothing is either mad or corrupt. The com- 
munity may fairly claim to share in the profits that accrue 
from the privileges it bestows, to demand some return for 
the use it permits corporations to make of the common 
property, to exact guarantees against the inordinate ex- 
ploitation of the consumer, and to insure the maintenance 
of a fixed standard of quality in the goods supplied. But in 
the discussion of these matters too much stress, as a rule, 
is put upon their financial, and too little on their social, 
importance. Granting that a community is entitled to an 
equivalent of some sort for the concessions awarded in its 
name, it does not follow that the equivalent should always 
or even mainly take a monetary form. To extract an an- 
nual rent from a gas, electric lighting, street railway, or 
water corporation is undoubtedly a legitimate proceeding. 
But it has always to be considered whether the moneys thus 
obtained would not be better employed if they were devoted 
not to the relief of taxation, but to improving and extend- 
ing the operation and lowering the price of the specific 
utility that furnishes them — whether, in other words, 
the community would not gain more by relinquishing its 
claim to a direct financial consideration and insisting on a 
proportionate decrease of prices and fares, and a propor- 
tionate increase in the quality and extent of the facilities 
provided. But however that point may be settled, it is 
advisable, and it is not very difficult, to insert in the terms 
of the franchise provisions fixing the price of the com- 
modity to be supplied either at a stationary figure or — a 
better plan — on a sliding scale dependent either on the net 
profits or the gross earnings of the corporation. So long 
as the price thus fixed is open to revision when the time 
arrives for renewing or terminating the franchise, and so 
long as it permits the capital invested in the undertaking 
to earn a rate of interest that will appeal to promoters and 
stockholders, then the fact that it is fixed protects the con- 
sumer and at the same time encourages economical methods 
in the corporation. In the same way, if it is thought proper 
to charge an annual rental, the sum agreed upon should 
automatically adjust itself to the prosperity of the under- 
taking. The device which is not uncommon in Great Britain 
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of forbidding corporations to pay more than a certain 
dividend has the disadvantage of reducing the incentive to 
business-like conduct; and the American plan of throwing 
upon the street-railway corporations the sole or partial 
responsibility for the paving and upkeep of the streets has 
usually been found to produce the maximum of friction 
between the municipality and the corporation with the 
minimum of benefit to the community. It seems better, 
therefore, for the local authorities to stipulate for a certain 
price, to enforce a reasonable standard of quality by in- 
spection, and to settle the question of rental — if any such 
question arises — on a purely financial basis. 

At this point, however, we are obliged either to advance 
or retreat. When charges or rentals or the size of the 
dividends are regulated by reference to the rate of interest 
that the capital invested in the undertaking expects and is 
entitled to earn, the assumption is that the capital is genuine 
and not fictitious. But this is so frequently and notoriously 
not the case that the question arises as to the control that 
should be exercised over the capitalization of public service 
corporations. It may be said at once that there should be 
control, that it should be effective, and that in the ab- 
sence of it, all provisions in regard to prices and rentals 
are liable to come to grief. Massachusetts was the first 
American State to recognize the necessity of supervising the 
flotation of companies that are intrusted with municipal 
franchises, just as it was the first to insist that a franchise 
once granted should not be transferred without legislative 
authority. Nothing, so far as an outsider can judge, has 
done more to quicken the movement toward public owner- 
ship in the United States than the water-logged condition 
of large numbers of public-service corporations. " Their 
enormous over-capitalization," writes Professor Rowe in 
his excellent Problems of City Government, " has burdened 
them with fixed charges which cannot be met if the public 
authorities either demand any considerable reductions in 
the cost of service or far-reaching improvements in the char- 
acter of the service. Companies such as the Interborough- 
Metropolitan of New York or the Rapid Transit Company 
of Philadelphia cannot at the same time meet the require- 
ments of an advancing public opinion and pay dividends 
on their inflated capitalization." And with the official con- 
trol over the issue of stocks and bonds there should go also, 
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as a necessary corollary, an official right of inspection of 
the plant and accounts. But the most effective hold that can 
be exercised over a corporation that is engaged in supplying 
a public utility lies either in the terminable franchise, the 
provisions of which entitle the municipality to buy out the 
undertaking at the end of the stipulated period, or in a 
franchise perpetual in form but corrected by the retention 
in the hands of the local authorities of the right to purchase 
at any moment. The essential thing is that the bargaining 
and coercive power of the right to purchase should always 
be in the background. The existence of such a power, it 
may be urged, would frighten capital. But that would not 
be the case if. (1) it were exercised only on the recommen- 
dation of an impartial Commission; (2) if the system of val- 
uation adopted to determine the price of purchase gave full 
compensation both to promoters and stockholders and al- 
lowed for initial losses and formation expenses, and (3) if 
each corporation were granted an absolute monopoly in 
its special field. The present limitations on local indebted- 
ness in the United States would no doubt in many cases 
deprive the reserved right to purchase of a good deal of 
effectiveness ; but it is a question how long those limitations 
in their present form will be retained, and whether in most 
States a distinction will not be drawn between the liabilities 
that may be incurred in connection with unproductive enter- 
prises and those that may be incurred in connection with 
reproductive enterprises. In any case the retention of the 
right to purchase, whether at a specified time or at any 
time, places a weapon in the hands of the local authorities 
that would bring the most disorderly corporation to reason. 
But it is a weapon, as has been said, that should only be 
employed on the initiative of an impartial Commission. 
Some of the most valuable and suggestive pages in Major 
Darwin's volume on Municipal Trade are devoted to advo- 
cating the appointment of Commissions to deal with the 
many questions connected with public franchises ; and there 
can be little doubt that it is in the utilization of such Com- 
missions, to stand between the local authorities on one hand 
and the corporations on the other, that the United States 
is destined to lead the world, and to make the most valuable 
of all contributions to the problem of combining private 
initiative and enterprise with protection of public rights. 
To sum up. The alternative is not, as it is usually stated, 



366 THE NORTH AMERICAN REVIEW 

between public ownership and operation of the public utili- 
ties and their retention in private hands under the condi- 
tions that now obtain. These conditions are not permanent. 
They can be, and should be, improved; and the real choice 
will then be seen to be between public ownership and an im- 
proved system of private ownership. Those who have a rea- 
soned conviction in favor of private ownership should, there- 
fore, not only admit that some .form of official regulation 
and supervision is necessary, but should set to work to devise 
the best possible method in which that control should be 
exercised. It is suggested that an impartial Commission 
affords the best chance of destroying the drawbacks that 
hitherto have been found inseparable from corporate trading, 
with its concomitant of corporate influence in local politics. 
Franchises authorized by any such Commission would be 
either terminable at the close of a stated period, or if per- 
petual in form would be offset by the reservation of the 
right of the local authority to purchase the undertaking at 
any moment and on such terms as the Commissioners might 
approve. In all franchises there ought to be provisions 
regulating questions of price and of rental, and referring 
disputes to the arbitrament of the Commission. Corpora- 
tions should be given an absolute monopoly within a given 
area and adequate safeguards against the confiscation of 
their properties. No concession should be granted unless 
and until the Commissioners have satisfied themselves that 
the nominal capital fairly represents the actual cash in- 
vested. The power to inspect the books and the works 
should be lodged in the Commission, and the local authori- 
ties should have a right to satisfy themselves that the quality 
of the goods supplied reached a reasonable standard. A 
franchise granted to one corporation should never be trans- 
ferred by it to another except with the approval of the 
Commission. These conditions, enumerated in this categor- 
ical form, have no doubt a forbidding sound. But when 
closely examined it will be found that they leave to capital 
a fair return on its investment, and that they dam at the 
fountain-head a prolific source of contention and corrup- 
tion. It is only, moreover, in proportion as they welcome 
and co-operate with official regulation that corporations in 
the long run will be able to withstand the movement for 
their supersession by public ownership. 

Sydney Brooks. 



